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ABSTRACT
‘In this speech the questlon of whether the federal
government is holding itself to the same civil rights standards 1t : ’g
enforces in the private and publlc sector is addressed. Problem ‘areas. ’
upon which the Carter admlnlstratlon is focusing are examined. These &
areas include the failure to eliminate discrimiration against federal 4
employees, the failure to ensure .that -Pederal funds are not-.used in a .
discriminatory manner, and the fallure to revise Eederal laws and
requlations which are sex biased. A -nusber of court éases’which have
. been brought against thé government are menticned and their . .
legislative outcomes reviewed. Changes in policy and practice being
implemented to correct previous federal laxities are described. Some
,bureaucratic, technical, and attitudinal problems which have made
L conplzance with and enforcement of civil rights leglslatlon difficult
are discussed. Ways in which the current adsinistration is addressing
these problems are outlined. Optimistic conclusions are drawn akout
« the conmltment of the federal government to abolish dlscrlnlnatlon on{
the basis of race_or .sex. (GQ) .
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WHY NOT THE FAIREST? \ .
'peLegal Deferse Fund and the Department of Justice seem _ .

-‘to share a number of defendants in litigation designed to vindicate

. c1vil rlghts in Pmerica: 1In fact, when I was appoi.nted by President

[ S

Carter, I had to dlfglahfy myself in over forty cases J.nwhlch

<

- . the Civil nghts D1v1s1on and IDF were represent:.ng the interests of

L3

-2

" b],ack pla.lnta.ffs. But there is one defendant we do not have in
R ocmnon: The,federal government. It is abdut this v101at_or of

‘ f'civil rights that I would .like to talk tonight. Posed simply, the . N

;. question I want to rals';e is thls‘ "Is the federal governngnt hold:.ng I

iy 4, itself to’thé same civ:.l rlghts standards 1t enforces m .the prlvate

o \arxipubllcsectors"' . ?

*

SLERd PN ‘The fé(deral govemment is one of the largest esrployers in the
\-’

natior; federally—asmsted programs recelve bllllons of dollars each

.
¢’ M

year, and cougtless federal laws and regulatlons affect every citizen's

llfe. Therefore, it has the highest responsmlllty to ensure that.equal

opportunity laws ’appllca°ble to federal empioyees and funding programs
. - Lo

r

aare enforced in an effect.lve manner
There was a tJ.me when the federal gbvermment was looked to as

v a leader in mplementmg équal opporj:unlty guarantees Then w1th ;

\ -

passage of tﬁe new c1v1l rights laws in the 1060 S, the focus of _—
. oour efforts was naturally directed ouuvard to the Systemic problems of - |
s ’ ] . : V2
e, state and private discrimination. The irony is that while the federal
N govermment was placing tremendous pressure on the non-federal sector
N . . L ! ® ) ' .
a8 . - . . . “ “’;‘v’
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to camply with federal c1vil rights reqm.ranents, efforts and’

resources dlrected towa.rd resoZLVJ.ng smu.lar problens "at home" may
have been 1nadequate. ’

N

I want to fobus .on three problem areas in theffederal sector '
which the Carter Admmstratlon con51ders to be prnmary targets for

mp,rovenent and the efforts already belng made to “correct them.
'i‘hey are: e ' . .

1)y failure to el:Lm:Lnate dlscrmm;atlon aga:mst

v e
’

federal employees

~

2) fallure to ensure thet federal funds are not wused -
in discriminatory manner . -

3)© failure to -reyise federal laws and regulations

_ which have proven to be sexually-biased. '

.o N . ; v [ .
\{ In 1972 Congress extended the ‘protections of Titie VII of the * |

1964 Ciwvil Rights Act to federal job. applicants and employees in
A

the executive agenc1es ¢ mJ.l:Ltary departments, and in competltlve jOb

positions in the leglslqtlve +and jud1c1al branches. Sectlon 717 of

the 1972 Equal Employment Opportunity Amendmen‘s prov1des tl:at "All

)
persennel actions affecting such persons” must: be. free fram any
discrimina't%on based on race, color, r'eligion, sex or:netional origin.

“ou

If the 'Civil Rights Division were to rev1ew federal- ak)loyee

statistics as we do In the average Tltle VII alnvestlgatlon of state

v ~=.

and local gove.mment employers, susp1c1ons of systema.c racial’ and

sex dlscrlmlnat.lon would be Jmnedlately arouseq For mstance, there

-
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. is a total federal work-force of 1.4 million general schedule (GS)

| ("wnite collar") employee$ in the e};eeutive‘ agencies. 4§ percent -
f . are female; 13 percent black and 2.6 percent hispanic. However,.when
N '- E.v °
? / " . .one looks at the grade levels of these groups, the distribution of

women and minorities differs considerably fram their representation

in the total‘work-force. Whereas oniy 51 p%rcent of all white collar

federal employees are in grades 1-8, 8] percent of women, 76 .

percent of the bfacks and 66 percent of the spanish-surnamed employees
are concentrated in those" grades. Comparing these statlstlcs to the
Upper GS-Grade rande, (GS 13-15), we £ind only 1.8 percent of the |
. wamen, 4 percent of the.blacks and 6 percent 'of the hispanics in those
grades, whereas 14 percent of the’ total work—-force hold GS 13—15 positions.

- <

Between 1972, when Title VII became appllcable to the federal ,
government, and 1976, the goverpment N rightfully ac_:cused of. "working
' both sides of the street" with respect %0 Title VII legal standards.
While pursuing a vigorous enforcement policy as plaintiff, as defendant
we set-up a series of ‘inconsistent defenses in Title VII suits filed
by federal employees against exedutive agenfcies. For mstance, as

PR defendants, we argued that federal efployees were not entitled to a

* trial de novo fed al court, that all menbers of a class must have

eihausted their a istrative remedles prior to filing Su.'l.t,' that .

-3

, " federal employees’ had a greater burden of proof to justlfy back pay
awards, and ‘that retaliation a.galnst Q federal emplq/‘ee for filing

. a charge of dlscr_lmmatlon was not unlawful under Title VII. This
3 . . * J .
X . v “

. ' . ; - ‘e



last defense was based on a technical construction of the statute
. r‘atherithan its spirit, and was ultimately strick down by the RN

.-wurts. . . . @ \ »

" on August 3}, 1977,. Attornéy General Bell ,issued a memGrandum
for ail U.s. Attorneys and a;_;ency general counsels puttJ.ng them on
at i the future ‘the Department of JustJ.ce w1ll take the
mtezpret:.ng Title VII.in defense of federal employee
cases as it has taken or wlﬁl take in private or state and local
employee cases. Judge Bell statéd, ".°. . /A/s a matter of policy,
the federal goverrment should be willing, to assume for its own .
agencies no lesser obllgatlons with respect to equal employment
. \ opportxm:.tles than thosé it seeks to imposé uporn others." 1In
".. ' conjunctlon w1th this new pgplicy, the U.S. Attorneys practlce
" - manual on T1tle VII is mdergolng a thorough rev.1s1on., Thus, a
review of the merits of each case rather than an autcm(tlc raising :
of technical defenses W':Lll be the focus of our lltlgatlcn efforts.

v

¢ . L4 N L
Turnirig to the administrative cémplaint and adjudication

process, we find same more rather distu%'biné stati%tics.

The Civil Service Camission reports that in 1976 over 7,000 |

( formal camplaints of discrimination were made by federal empioyees, kJ

~

1/ about half on rac1a1 grounds 'and another 22 percent on sexual, g'rounds‘

Rl .

" The corfplaint alleged denial of promotion on the basls of discrimination.
Nearly 4,000 investigations'and over 1,000 hearings were conducted

o ! . i . L 2
by the Civil Service Cammission in 1976 resulting in approximately




.

- service.

i

K}

-
‘e

300 findings of discriminatiod, + ° .
' Civil Service C@finissioner Canpoell has been taking('an active
'role‘ in a review of the ERD .ccmplajhnt process, federal affJ_rmatlve ’
, actfon progratrs and other civil service prooedures by the‘ "EederaJ:
Pbrsonnel Management Project.” He is also exemining the. inpact of
the veteran s/ preferenoe system on female erployment in the civil’
Almajor issue on the reorganization agenda is fmdlng a
- structute that will accamodate the two often conflicting J.nte.rests
of the CSC as employer and as. protector of the enployees rights,
Wlthln the Justice Department,\we are doing what we can to

ensure that no women %' minorities are denied equal enployment

R

opportunlty 'I'he stat:LstJ.cal patte.rn we found in January was less .-

than J.mpresswe As of Decatber 1976, females oonst.uﬁted only ll 5

-»pe.roent of gl Depart:nent attorneys. At policy making levels, there
were only three mnfen out of a total of 417.  Minority attorneys

were. only 4.0 ﬁeroént of the e.ntlre Department staff flve mlnorlt.les .

were in pollcy pomtlons In May of this

!

created an Enplcynent

b3

iew Ccmnlttee charged first with reviewing

_,theDepartment

4

<

;

«

the flleS of mmorlty and fenale attorneys in drade beyond the requ1s1te

‘time who had not bgen pramoted to determme whether dlscrmunatlon was
responsn.ble for the lack of pranot:.lon, Seoondly, ‘it is authorlzed to
review for a two—year perlod all proposed erployment of attorney; and
all pramotions of: atto:rneys to GS-13 or, above ((S—ll is the normal

entry level for attorneys) . Contrary to reports pubhshed shortly

VQ’
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after its creatlon, the Camnittee was not estab.h.shed 0 prev

male' attorneys ﬁran belng hJ_red ‘or pranoted for two years. But it is -

L4

a se:clous effort, chan.red by Asslstant Attorney General Barbara Baboock,

head of the C1v11 D1v1slon, and myself to ensure that eve.ryone in the .
’ 7
_Depar_t:nent gives mre “than llp-serv:.ce«_to afflrmatlve action. I am

certain that we will be able to'point with pride to a markedly improved °
. nattern by January, l978 S
. o
Tltle VI is the n*agor statutei reqmrmg federal agenc1es to preven-t

and elmu.hate discrimination jn fede.-rally—asslsted programs. Tltle VI
is limited to prohlblta.on of racial and ethnlc dlscrmﬁ.natlon, ‘but. *
other spec1al statutes of smular nature coyer, sex dlscrlmlnatlon, e g. p

<the Revenue Sharmg Act and the 1948 Crime Control Act, which authorizes ,

> -

fund.mg by IEAA to law enforcement agenc1es. - v N

A major problem in the Tltle VI area has been the hlStOrlc lack
4

of coordination of federal oompllance efforts Althoutkh the Attorney
General was asslgned a coordinaticn role by executlve order, unt11

. recently he had minimal "clout" to effect cm51stent pollc1es.

~ THroughout the agencies, Title VI respons:.bllltles often were

relegated to an undermanned and poorly funded staff which was given

14

ineffective or no training, thereby resulting in ineffective compliance

" reviews of recipients of federal funds. ‘ ’ o
A receﬁt suéy\og agencies With Title VI responsi'.bilities
J.ndlcates that although they dispense over 80 billion dollars in 4/

federal asslsftance, and spend $40, 000 000 to enforce Title VI, only

'/ -~ /.
L Y

8

!




.92 fund termination procesdings have been conducted in the past five

‘

. years,\r ei\ghty—.six of those proceedings Were‘b;otght by HEW against
- "local school districts. . o

. ‘ Nor ha/ve agenc1es made effectlve use of thelr authority to ref;r
‘ +  matters to the Departnent- of Justa.ce for llt.lgata.on when voluﬁtary

kN

canpllance efforts have’failed. Apother problem has been that for *.
those referrals.we dJ.d receive, 1t“v{as frequently necessary to

re—mvestlgate ‘because fleld compllance mvestlgators were J.nadequately \

-

tra.lned in fact—fmdlng and the law. .
\

Evaluating .the federal gowermnent S. Tltle vi responsmllltles from

another angle, private pla:m;tlffs have sued federal agencies en

nmumerous occasions, charging inadequate enfgljcenent of Title VI or' . '
actual ,complicity in discriminatory practides.  One of the landmark
> .

A

cases of this nature was the Gautréaux case in which HUD was found

to i'xave ‘-violat;d Title VI and the Constitution by knowingly sanctioning
hnd assisting the Cihicago‘Hoﬁs\ing"Autharjtty 'Ns racially discriminatory g ‘
slte and tenapt selection practices with’respect to the Public Housing

\Prdgram. Another-is LDF's Adams litigation alleging fdiluxes by "HEW

n the past« year, *a number of 51gn1f1cant policy changes

¥

N i lemented which shouﬂﬁ/ eatly 1mprove the federal gov

. o N )

\ . » .

With\ respect to Justice's coordination role, President Carter
\ L]

randum on July: 20, 1977 to the heads of all ive

14




t. The msmorandmn dlrects agency heads to exert
i \-_ms/{egard and to insist that theJ_r staffs
Department of Justa.ce staff in developlng“strong

and consistent erifore t prooedures. The President stated there:

. Title £ the Civil Rights Act of 1964 .

. writes \into-law a concept which is‘basic ) N
to our try — that the govermment of .
all the le should not dirscriminate )

an the s of race, cdleor or pational
. origin.- e-are no exceptions to this

rule; no how important a program,

-no matter urgent the goalg, they do

- not excuse \viqlating any of our laws —- L
- G\wa against discriminatiori. .

In late 1976, the De t of Justice issued detailed regulations

to provide guldance to agencies eriforcing Tifle VI. We 'also publish ~

a quarterly Tltle VI news which provides agenc1es with up-to-date

information on polic\y chahgesi significant events. * ' ¢
e Last month (Septenber| 26»{2 1977), the Civil R:Lghts Division
— . held a Title vI Conerence \\m Washington which offered warkshops on
various facets of the enfor ‘ nt \process. -New Title VI pfactice
" manuals were distributed to &he\\ ticipants for the purpose of .
J.nprovmg the consistency of enferc t proeedures among the numerous .
Tltle VI agency or offices. ' X\ \\ ) .
The Civil Rights Division kalso in the Process of . surveying
each Title VI agency to evaluate its ¢omplidhce efforts. Our findings
are then publlshed and we work with m}xhwdml agency to era'd.iqate’

. - , ‘
. any deficiencies. \k' -
\
|

N
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Various amendments enacted by Congress-to "Title VI - like"
legislatior; are also providing us with mcreased enforcement )

", powers. For example, in suits ‘brought by the United States for -

dlscrmu.natory use of LEAA funds, termlnatlon of funds’ w111 occur

autcmatlcally w1th1n -45—days of fll:mg unless othe.rw:.se dJ.rected -

~7

by the coxt. In addition, Title VI lltlgat.lon brought by the - .
JustJ.ce Department under the revenue-sharing statutes shodld be .~ .
strengthened as a result of a new agreement with the FBI to mvestlgage
alleged vlolatlons ) ‘ v
IfthemannermmﬁuchHUDhandledtheGautreamccaselssynbollc,

of old federal goverrment ways, the Resldent Adnso;y Board casé

/~in Phlladelphla represents, in my est.unatlm, a new sen31t1v1ty to .
\ our civil rlghts responsxb:.lltles. In’ Novenber 1976, a trial court

‘ / found 'Phlladelphla and HUD, OfflCla].S gullty of Fair Housing Act .

v1olatlons In earﬁz Janualryé -HUD OfflClalS- urged Justice to-appeal

.thgt ruling. After oonsultmg J.n February w1ﬂ'1 newly-cmfumed

‘Secretary' Harris, HUD 'withdrew its request. Instead, HUD subsequently

filed a friend-of-the-court brief in the case on behalf of black | -

plaintiffs urginé an affirmar}c':e. The ‘court of appeals recently

affimed. | o .

“ A fmal problem ared with respect to the federal government's
law enforcenent\responsmlhtles ooncerns the exlstencelof mlscellaneous

~
archaic and ste.reotyped statutes and regulatlons whlch fesult in

) unequal treatment or beneflts_qn the basis of sex. Scne’ of the




»

N N s T .
- lo -\ - ~ R : IS

major UJ.S. Code titles in need -of reformt deal with the military, "+ 7 .

taxation and social security- benefits. :

I3

The previous Admlnlstratim recognlzed these problens and C

o 03

directed the Justlce Department (in 1976) to dev1se a conprehehs:.ve *

‘plan to 1dent1fy and revise dlscrmunatory provisions. X central RN

purpose behind this effort was to speed up the remedlal prooess ihe e

advance of final ratlflcatlon of the -ERA Y A Sex Dlsc,rum_natlon :I‘ask:
Force was created in the: Civil Rights D1v1s1on a‘year ago to “begin
the review process. It. was funded however, Only in Aprll of thlS
year at’ the request of the Carter Admmlstratlon., The, ‘Task Force

=

has a Director and a ‘start-up staff that mMeagbz about 24.

.

We anticipate that 'J.ts work will not be completed u_ntJ_l 1980. . - .

- in expressing his support.for the work of the Task Force, L. .
. " . . . - . .’
President Cartet stated: : y ey
- ° - " ,,.

" Federal law:should be a-model of non- o

. . discrimination for every state and < . .

. for the rest of the world. The federal -. )

governtent which is‘actively involved o=
. in eliminating sex discriminatien in o o o
e " many areas,- should Aot be upholding . e
. ~it in.others." N

.In addition to proposing revisions'of statutes containing s‘ex- .

N stereotyped temunolo%/ and presmptlons, the Task Force is- OOncentratJ.ng

on 'several areas where major reforms are needed -- such as sotial
securlty as noted abo’ve. As reoomnendatlms are completed they w1ll

be submltted to the Congress for con51de.ratlon. . -



. ’ ‘-ll- ) =

N

The federal govermment: has’ a long way to go befbre it gets out

of. the b_usmess of being a defendant in civil rights cases. But I
think the changes I have just described in the areas of employment,
f.ederal fund:mg and sex discrimination are strong evidence that this

-4
) Adm:.nlstratlon is flrmly camutted to re-establlshmg the federal

y

gc:vernment as the leader J.n civil rlghts compliance. We are comnltted

- because it is rlght and because it is absolutely necessary 1f we are
‘-l-to enjoy any further success in our effdr}:e to end dlscrmu_natmn ]
elsewﬁere *in our nation. ) -
" We o Et think it @reasonable at all to ask of the federal

government, to borrow a favorite locutlon of Pre31dent Carter:

& i

. "G, for THE' FﬁzEST"

K ey,
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